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Female Genital Mutilation and Refugee 
Status in the United States-a Step in the 
Right Direction 
INTRODUCTION 
On May 10, 1994 the Canadian Immigration and Refugee Board 
(lRB) granted refugee status to Khadra Hassan Farah, a Somali 
mother, and her daughter, based on the claim that the ten-year-old 
faced ritual female genital mutilation (FGM) if forced to return to 
Africa.! Farah stated that in Somalia her ex-husband would take cus-
tody of her daughter and that she would have been powerless to stop 
her daughter from being mutilated. 2 Although France was the first 
Western nation to establish FGM as a form of persecution for United 
Nations Convention refugee status,3 the Canadian decision marks the 
first country to grant such status as part of its conventional refugee 
procedure.4 The IRB based its decision on Refugee Board Guidelines 
introduced in March 1993, which permit females to claim refugee 
status on the basis of gender-related persecution.5 
Canada and the United States have adopted the United Nations 1951 
Convention Relating to the Status of Refugees.6 The Convention de-
fines a refugee as someone who has a well founded fear of being 
persecuted for reasons of race, religion, nationality, membership in a 
particular social group, or political opinion.7 An alien qualifies for 
1 Convention Refugee Determination Decisions No. T93-12198, T93-12199, T93-12197 at 7, 
10 (May 10, 1994) [hereinafter Farah case]. Farah's seven-year-old son was also granted refugee 
status. Id. at 13. Although the names are omitted from the case, because of the notoriety that 
Farah's case spurned, it is self-evident that this IRB decision refers to her. 
2Id. at 3. 
3 See infra text accompanying note 7. 
4 See Clyde H. Farnsworth, Canada Gives Somali Mother Refugee Status, HOUSTON CHRONICLE, 
July 21, 1994, at 14, available in LEXIS, Canada Library, Allnws File. 
5 Farah case, supra note 1, at 4; see also Immigration and Refugee Board, Women Refugee 
Claimants: Fearing Gender-Related Persecution, Guidelines Issued by the Chairperson Pursuant to 
Section 65(3) of the Immigration Act (Ottawa, Canada March 9, 1993) [hereinafter IRB Guide-
lines]. 
6 Convention Relating to the Status of Refugees, July 28,1951, art. I(A)(2), 189 U.N.T.S. 137 
[hereinafter Refugee Convention]. 
7Id. 
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political asylum in the United States and Canada if she meets one of 
the Convention grounds for determining refugee status.s Accordingly, 
the claimant must establish that she has been persecuted in the past 
or has a fear of future persecution, that her fear is well-founded, that 
she will be persecuted by the government or an individual or group 
that the government is unwilling or unable to control, and that the 
feared persecution is on account of one of the five enumerated 
grounds.9 While gender is absent from the enumerated grounds, Can-
ada and other states that are party to the Convention have recognized 
that the Convention definition of refugee incorporates gender-related 
claims of women asylum applicants.!O In the United States, under 
landmark guidelines issued in May 1995 by the Immigration and Natu-
ralization Service (INS), women who claim persecution because of 
gender may have a successful case.1I The guidelines are based largely 
on those proposed by the Women's Refugee Project of Cambridge, 
Massachusetts, which explained that gender-related persecution may 
constitute a type of harm particular to a female claimant's gender, or 
the persecution may be imposed on the applicant because of her gen-
der. 12 
Until the recently issued guidelines, the United States, unlike Can-
ada, had not recognized the threat ofFGM as a basis for gender-related 
persecution,l3 Rather, U.S. caselaw defined persecution based mostly 
on the experiences of male claimants. Other than a few cases of rape, 
the definition had not been widely applied to female-specific experi-
ences, such as FGM.14 Presently, FGM is not illegal in the United States, 
although legislation introduced by Colorado Representative Patricia 
Schroeder criminalizes FGM performed on girls under eighteen and 
requires Health and Human Services to identify and educate commu-
nities in the United States that practice FGM, make recommenda-
tions to medical schools for treatment of its complications, and com-
8U.S.C. § 1101 (a)(42) (A) (l988); Immigration Act, R.S.C. ch. 28, § 2(1) (4th Supp. 1988). 
9 Refugee Convention, supra note 6. 
10IRB Guidelines, supra note 5, at 1. 
II Judith Gains, INS Eases Asylum Guidelines for Women, BOSTON GLOBE, May 27, 1995, at 13. 
12Id.; Women's Refugees Project, Harvard Immigration & Refugee Program/Cambridge & 
Somerville Legal Services, Guidelines for Women's Asylum Claims, at I, 2 [hereinafter U.S. Guide-
lines]; Sally Jacobs, Persecution Based on Sex Viewed as a Cause for Asylum, BOSTON GLOBE, Apr. 
8, 1994, at 1. 
13 See infra discussion Part III. 
14 IRB Guidelines, supra note 5, at 7; U.S. Guidelines, supra note 12, at 3. 
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pile statistics on women living in the United States who have under-
gone it.IS 
In a case similar to Farah's brought in Portland, Oregon, a federal 
immigration judge annulled an expulsion order in March 1994 which 
would have deported Lydia Oluloro, a Nigerian woman living illegally 
in the United States, and her two daughters. 16 Ms. Oluloro's fear that 
her American-citizen daughters, ages four and six, would be subject to 
FGM if deported to Nigeria, was the basis for that ruling. 17 This order, 
however, merely provided a procedure to stay her pending deporta-
tion, and did not provide a grant of refugee statuS.18 
More recently, two judges issued strikingly different rulings on fe-
male claimants' requests for political asylum in the United States. 19 The 
two cases involved African women, both from Sierra Leone, who were 
abducted, gagged and bound, and then had their genitalia partly cut 
away with a knife. They were sworn to secrecy not to reveal what had 
been done to them or face death by witchcraft. 20 An Arlington, Virginia 
judge declared that the woman before him suffered "an atrocious form 
of persecution" and granted her asylum, while a Baltimore, Maryland 
judge denied the other woman's request, suggesting that she could 
choose to support the practice to maintain tribal unity.21 The disparity 
demonstrates that there is no set formula in applying the new guide-
lines. Immigration officials stressed that the requirements for proving 
persecution remain strict: a woman still must show that she has a 
well-founded fear of persecution based on being a member of a social 
group.22 While not every woman who makes a gender-based claim will 
quality as a refugee, at least the guidelines will sensitize the immigra-
tion judges and officials to women's sexual persecution.23 
FGM dates back to the time of the Egyptian Pharaohs, and cuts a 
wide band across sub-Saharan Africa, regardless of religious or cultural 
15 H.R. 941, 104th Cong., 1st Sess. (1995); Pat Schroeder, Congressman, House Passes Resolution 
on Female Genital Mutilation, CONGRESSIONAL PRESS RELEASE, June 7, 1995, available in LEXlS, 
News Library, Curnws File. 
16 In reLydia Omowunmi Oluloro, In Deportation Proceedings, Portland Oregon, No. A72147 
491 at 20 (Mar. 23, 1994) (oral decision). 
17Id. at 17. 
18 See id. at 20. 
19 Pamela Constable, INS Debates Female Mutilation as Basis for Asylum, THE WASHINGTON POST, 
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boundaries.24 Although it takes mere seconds to slice away a woman's 
genital organs, the pain extends far beyond the procedure. Many of 
the eighty-five to 110 million women who have suffered through FGM 
endure infection, constant pain, painful intercourse, infertility, and 
dangerous childbirth.25 While proponents argue that FGM is part of 
culture or tradition, the underlying purpose of FGM is to control a 
woman's sexual appetite in order to maintain her virginity and thus 
her marriageability.26 Moreover, despite the pain and physical and 
emotional consequences, mothers enforce the ritual to adhere to tra-
dition and to ensure that their daughters marry well,27 
This Note argues that FGM is a form of gender-related persecution, 
and if a woman has a well-founded fear of facing FGM in her home 
country, then she has a valid claim for asylum and refugee status in 
the United States based on her membership in a particular social 
group. Part I of this Note details the background of FGM. It describes 
the types of FGM, proponents' views of the mutilation, and the effects 
and results of FGM. Part II provides an overview and analysis of the 
IRB Guidelines adopted by Canada as well as a brief synopsis of Cana-
dian case law since the guidelines were adopted. Part II also reviews 
Farah's case in detail and its conclusion that fear of FGM is a gender-
related form of persecution. Part III summarizes United States caselaw 
and guidelines as well as the Oluloro decision. Part IV analyzes the 
guidelines that were proposed by the Women's Refugee Project, which 
the INS largely adopted, in light of the Canadian IRB Guidelines and 
the Farah case. Although the United States and Canadian guidelines 
are not legislatively binding, they are the first to address the problems 
caused by the Convention's failure to explicitly recognize gender as an 
enumerated basis for refugee status. This Note concludes that the INS 
appropriately followed Canada's lead to allow women fleeing persecu-
tion based on gender, namely FGM, to qualify as refugees. 
I. DISCUSSION/BACKGROUND 
A. Types of Female Genital Mutilation 
One afternoon, a group of women, including my mother and 
aunts, gathered at our house so that they could circumcise 
24 Shannon Brownlee et aI., In the Name of Ritua~ u.s. NEWS AND WORLD REpORT, Feb. 7, 1994, 
at 56, 57. 
25Id. 
26Id. 
27Id. at 58. 
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me and my cousin .... I was told that it is a common thing 
and that it would enhance my chances of getting maried [sic] 
to a good man. They took me into an empty room and tying 
[sic] my arms behind my back. Two pairs of women grabbed 
my legs and spread them wide open. They held my legs very 
tight so that I would not be able to move them. Then, another 
lady started to get a new blade and took the cover off it .... 
She inserted her fingers into my inside to search for my 
clitoris. She got a good grip of my clitoris and started to pull 
it out, and I felt the pain and started to scream. She cut off 
my clitoris with the blade and I screamed more and more. 
This did not deter her nor did it make her to stop cutting 
my body any further. She continued slicing away my labia 
minor at which point, I lost consciousness. Subsequently, she 
scraped raw the wall of my vulva and bound them together 
with thorns. She place [sic] a stick between the raw walls of 
my vulva so that I would have barely sufficient means to expel 
my bodily wastes. I woke up in the middle of the night and 
realized that my legs were tied together to restrain me from 
any movement. I also saw my cousin lying next to me with her 
legs also tied together. We were not allowed to urinate for two 
days and we were not given any liquids to drink. My legs were 
left tied together for ten days after which time I started to 
walk again with great difficulty and pain. Even though this 
event took place over twenty years ago, I can still easily visu-
alize the scene and feel the pain and trauma all over again 
when I start to talk about it.28 
357 
The above narrative describes infibulation, one of the three methods 
of FGM.29 It does not depict a fictional event, or a ritual practiced 
centuries ago and since discontinued. Rather, the narrative describes 
the mutilation of Khadra Hassan Farah, a Somali woman who was 
28 Farah case, supra note 1, at 9-10. 
29 Although there are three methods of FGM, I use the terms FGM and female circumcision 
throughout this Note to encompass all three methods. The extent of the mutilation depends on 
the local custom, the tools used, and the cleanliness of the surroundings. Please note that despite 
the similar wording, female circumcision is not the equivalent of male circumcision. When a male 
is circumcised, only a small piece of skin is removed from the penis; female circumcision, however, 
involves the removal of the external reproductive organs. See FRAN P. HOSKEN, Male Circumcision, 
in THE HOSKEN REpORT: GENITAL AND SEXUAL MUTILATION OF FEMALES 1 (2d ed. 1979). 
Moreover, while male circumcision is said to prolong the act of sex and thus increase the male's 
pleasure, the purpose of FGM is to extinguish the woman's pleasure, and may even result in 
painful intercourse. HOSKEN, supra, Medical Facts and Summary, at I. 
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granted political asylum in Canada in May 1994.30 Farah applied for 
political asylum in order to protect her daughter from the same muti-
lation that she experienced when she was only eight years oldY 
FGM refers to three genital operations that entail incision, and 
usually removal, of all or part of the female external genitalia.32 The 
first of the operations, called clitoridectomy, or sunna, meaning tradi-
tion in Muslim countries, is the least severe.33 A clitoridectomy consists 
of the removal of the clitoral prepuce,34 leaving intact the larger parts 
. of the labia minora.35 
The second type of operation, called excision, consists of the entire 
removal of the clitoris and the labia minora.36 The labia majora is left 
intact, and the vulva is left unsewn.37 Some performers of excision 
make additional cuts to enlarge the opening of the vagina.38 This is 
believed to make childbirth easier, but it actually has the opposite 
result.39 
Infibulation, as described above, is the most severe operation. Infibu-
lation is known as "Pharaonic circumcision" because it traditionally 
has been practiced in upper Egypt.40 When a woman is infibulated, 
her entire clitoris and labia minora are removed.41 The sides of the 
labia majora are then sewn together with thorns, and the woman's legs 
are bound together from thigh to ankle for twenty days or more in 
order to allow scar tissue to form.42 A tiny opening the size of a 
30 Jennifer Bingham Hull, Battered, Rnped and Veiled; The New Sanctuary Seekers; Women Increas-
ingly Are Askingfor Asylum from Gender-Based Abuse, Forcing the U.S. to Re-Examine its Immigration 
Policy, L.A. TIMES, Nov. 20, 1994, at 26, available in LEXIS, Canada Library, Allnws File. 
3! Id. 
32 Note, What's Culture Got to Do with It? Excising the Harmful Tradition of Female Circumcision, 
106 HARV. L. REv. 1944, 1946 (1993) [hereinafter, Whats Culture Got to Do with It?]. The female 
genitalia are comprised of the clitoris and the clitoral prepuce, the labia majora (large lips of the 
vagina), and the labia minora (small lips of the vagina). Id. 
33 OLAYINKA Koso-THOMAS, THE CIRCUMCISION OF WOMEN: A STRATEGY FOR ERADICATION 16 
(1987); RAQUYA HAJI DUALEH ABDALLA, SISTERS IN AFFLICTION: CIRCUMCISION AND INFIBULA-
TION OF WOMEN IN AFRICA 8 (1982). 
34 The prepuce is the foreskin protecting the clitoris. Koso-THOMAS, supra note 33, at 16. 
35 What's Culture Got to Do with It?, supra note 32, at 1946. 
36Id. 
37Id. at 1946-47. 
38Id. 
39 HOSKEN, Medical Facts and Summary, supra note 29, at 2. 
4°Id. 
4! What's Culture Got to Do with It?, supra note 32, at 1947. 
42 See EFUA DORKENOO & SCILLA ELWORTHY, FEMALE GENITAL MUTILATION: PROPOSALS FOR 
CHANGE 7 (3d ed. 1992). 
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matchstick or fingertip is left for the passage of menstrual blood and 
urine.43 
B. Tt'here FGM is Practiced and by Tt'hom 
FGM is performed by different practitioners depending on the area. 
Generally, it is performed by "traditional surgeons" or "traditional 
birth attendants."44 The circumcision may be performed privately 
within the family, or it may be part of a public puberty or initiation 
ceremony.45 It may be conducted with much ritual or no ritual, and 
may take place in houses, huts, or the open air.46 Anesthetics are rarely 
used, and all three types of operations may be performed with knives, 
razor blades, or pieces of glass, none of which are usually sterilized.47 
Several babies may be handled successively and operated on with the 
same blade.48 Mter the mutilation, the incision is treated with a native 
soap, palm oil, vaseline, kerosene, or engine oi1.49 
The total number of women and girls subjected to FGM range from 
eighty-five to 114 million.50 By some estimates, Somalia alone may have 
seventy-four million victims.51 FGM is performed on females as early 
as infancy and as late as just prior to marriage or childbirth.52 While 
there is no compilation of statistics for each country,53 FGM prevails 
43 See FEMALE CIRCUMCISION, EXCISION AND INFIBULATION: THE FACTS AND PROPOSALS FOR 
CHANGE 3 (Scilla McLean ed., 1980) [hereinafter FEMALE CIRCUMCISION, EXCISION AND INFIBU-
LATION]. 
44 See Robert A. Myers et aI., Circumcision: Its Nature and Practice Among Some Ethnic Groups in 
Southern Nigeria, 21 SOC. SCI. & MED. 581, 585 (1985); NAHID TOUBIA, FEMALE GENITAL MUTI-
LATION: A CALL FOR GLOBAL ACTION 29 (1993). Medically trained nurses and midwives have 
replaced some traditional practitioners in recent years using medical supplies given to them by 
health ministries or UNICEF programs. TOUBIA, supra, at 29. This demonstrates that FGM, 
although rooted in tradition or culture, is merely a method of controlling women. See infra text 
accompanying notes 62-70. 
45 LILLIAN PASSMORE SANDERSON, AGAINST THE MUTILATION OF WOMEN: THE STRUGGLE TO 
END UNNECESSARY SUFFERING 20 (1981). 
46Id. 
47 FEMALE CIRCUMCISION, EXCISION AND INFIBULATION, supra note 43, at 3; What's Culture Got 
to Do with It?, supra note 32, at 1947. 
48 What's Culture Got to Do with It?, supra note 32, at 1947. 
49 Myers et aI., supra note 44, at 586. 
50 TOUBIA, supra note 44, at 21. 
51 Pat Swift, Women Worldwide Join Forces to End a Chilling Atrocity, BUFFALO NEWS, Nov. 20, 
1993, at 7, available in LEXIS, Canada Library, Allnws File. 
52 Id.; see infra notes 71-79 and accompanying text. 
53The United Nations does not collect statistics on FGM, demonstrating how women's issues 
are neglected. TOUBIA, supra note 44, at 22. 
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across sub-Saharan Mrica, north of the equator.54 FGM is practiced in 
at least twenty-six Mrican countries, among a few groups in Asia, and 
among Mrican immigrants in North and South America, Australia, and 
Europe.55 Although Muslims, Christians, some animists, and one Jewish 
sect practice FGM, it is not a requirement of any of these religions. 56 
Clitoridectomy is the most common procedure, but infibulation pre-
dominates in Somalia, Djibouti, northern Sudan, southern Egypt, and 
coastal areas of Ethiopia.57 
C. Reasons for FGM 
Proponents of female circumcision offer several reasons for its con-
tinuance. Among these are the maintenance of tradition, the promo-
tion of social and political cohesion, the enhancement of fertility, the 
fulfillment of religious requirements, the prevention of promiscuity, 
the preservation of virginity, the maintenance of feminine hygiene, 
and the pursuit of aesthetics.58 Similar or identical justifications are 
offered by adherents to the tradition throughout Mrica.59 "It is the 
custom," is the reason given most often.60 In a traditional environment, 
people do not question practices and customs, and, accordingly, are 
convinced that the mutilations are necessary.61 
1. Tradition 
The age-old practice symbolizes the shared heritage of a particular 
ethnic group, rendering circumcised females socially acceptable.62 For 
example, women and girls who have not endured some type of FGM 
54Id. 
55Id. at 21. 
56Id. 
57Id. at 22. 
58 What's Culture Got to Do with It?, supra note 32, at 1949. 
59 Id.; HOSKEN, The Reasons Given, supra note 29, at 1-16. This Note discusses female genital 
mutilation as it is practiced generally. 
60 HOSKEN, The Reasons Given, supra note 29, at 2. 
61 See id. at 1. 
62 See Koso-THOMAS, supra note 33, at 8; What's Culture Got to Do with It?, supra note 32, at 
1949. For example: 
In Akwa Ibom [State] and in villages in the Calabar area of Cross River State, uncircum-
cised women face derision when they quarrel with their more numerous circumcised 
sisters. A woman will make a particular clicking sound with her tongue during a 
disagreement, implying that the woman she is arguing with is uncircumcised. If the 
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are shunned as unclean, oversexed, and unmarriageable.63 One woman 
of the Meru tribe of Kenya recalled her circumcision "as if it was 
something sweet," proving that she was a member of her community.64 
Mothers perpetuate the tradition in order to ensure a good marriage 
for their daughters.65 Throughout Mrica where FGM is practiced, "no 
man will marry an uncircumcised girl. "66 Clearly, the Mrican men 
constitute the true reason for the continuation of the mutilations.67 
The custom subordinates women, admonishing them to be submis-
sive and servile, while enhancing male superiority and controp8 The 
myths, rituals, stories, embellishments, and festivals all serve to disguise 
the facts and make FGM easier to promote.69 By allowing the mutila-
tions to continue, patriarchal power is preserved, at no cost to men, 
but at a great price to women and girls. 70 
2. Fertility and Childbirth 
Another justification for FGM is that it enhances fertility and suc-
cessful childbirth. For example, women in the Isojo and Urhobe com-
munities of the Delta state are circumcised in the latter part of their 
first pregnancy.7l According to legend, if the first-born child's head 
touches the clitoris during childbirth, the child will die.72 If the expec-
tant mother is left uncircumcised, the clitoris will "cause symbolic or 
spiritual injury to the baby. "73 For these tribes, FGM is done when the 
woman is at least seven months pregnant, and is performed by the 
woman's husband, who is proud that he not only devirginized his wife, 
but circumcised her as well.74 
woman is indeed uncircumcised, she is shamed by the act. But so serious is the insult 
that if a woman is circumcised then the woman who insulted her would be fined. 
What's Culture Got to Do with It?, supra note 32, at 1950 (quoting Harriet Lawrence, Excising a 
Harmful Tradition, GUARDIAN, June 11, 1992, at 9). 
63 Brownlee et aI., supra note 24, at 58. 
64 Id. 
65Id. 
66 HOSKEN, The Reasons Given, supra note 29, at 15. 
67Id. 
68Id. at 2. 
69Id. at 15. 
70Id. 
71 Whats Culture Got to Do with It?, supra note 32, at 1950. 
72 See Myers et aI., supra note 44, at 584--85. 
73Id. 
74 Whats Culture Got to Do with It?, supra note 32, at 1950 n.49. 
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Despite evidence15 that uncircumcised women deliver healthy babies, 
those who perform the excision argue that FGM is still required to 
ensure a safe delivery.76 They disregard the evidence which indicates 
that circumcision causes infertility and is even more dangerous during 
pregnancy, claiming that they have never experienced any problems 
themselves.77 Finally, "[they] cannot afford not to circumcise [their] 
women," due to the cultural demands. 78 The practice continues, lead-
ing to a contradictory result: ethnic groups that are genuinely con-
cerned about ethnic continuity are adhering to a tradition that threat-
ens the fertility ofwomen.79 
3. Religious Grounds 
Adherence to religion is also a popular justification for FGM, but 
neither Christian nor Islamic dogma requires such mutilation.8o In fact, 
female circumcision is not required by any formal religious doctrine.8! 
Proponents argue that modesty and virginity are valued highly in 
Mrican societies as well as in the Bible and the Koran.82 In order to 
maintain and promote modesty and the virginity of young girls until 
they marry, the clitoris, which is believed to make women promiscu-
OUS,83 must be removed.84 Yet the proponents cannot identify any relig-
ious text to support their argument.85 Not only is there a lack of 
75 See discussion infra part I.D. 
76 What's Culture Got to Do with It?, supra note 32, at 1950-51. 
77Id. at 1951. 
78Id. (quoting Sam Eferaro, Why We Circumcise Our Pregnant Women, VANGUARD,Jan. 19, 1993, 
at 10). 
79 What's Culture Got to Do with It?, supra note 32, at 1951. 
80Id. 
8l Alison T. Slack, Female Circumcision: A Critical Appraisal, 10 HUM. RTS. Q. 437, 446, 457 
(1988). The Bible only refers to male circumcision. See Genesis 17:10 (King James) ("This is my 
covenant, which ye shall keep, between me and you and thy seed after thee; Every man child 
among you shall be circumcised."); Galatians 5:6 (King James) ("For in Jesus Christ neither 
circumcision availeth anything, nor uncircumcision; but faith which worketh by love."). 
82 What's Culture Got to Do with It?, supra note 32, at 1951. 
83 The clitoris is believed to induce women to make uncontrollable sexual demands on their 
husbands. Koso-THOMAS, supra note 33, at 8. If her husband does not meet these demands, the 
woman will seek extra-marital affairs. Id. Such an argument wrongfully assumes that the sexual 
control and subjugation of women is beneficial to women and would lead to a better society. 
What's Culture Got to Do with It?, supra note 32, at 1952. Moreover, it assumes that males have 
no control over their own sexuality and makes one wonder why there are not varying degrees of 
male circumcision (i.e. castration) to control male promiscuity and ensure male fidelity. Id. 
84Id. 
85Id. at 1951-52. 
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religious justification and doctrine, the argument uses religion to pro-
mote fear, oppression, and exploitation-a "complete antithesis of the 
ideals that religion should promote."86 
4. Hygiene and Aesthetics 
Advocates also justifY female circumcision on hygienic or aesthetic 
grounds.87 Circumcision does not lead to cleanliness. Rather, it may 
result in urine retention and an accumulation of menstrual blood that 
may lead to infection, discomfort, and offensive odors.88 In addition, 
the resulting scars can hardly be thought of as contributing to beauty. 
"Many Somali women, when they go to the hospital before giving birth, 
have been made to feel like freaks ... [d]octors and nurses come 
running, to stare at them."89 A hardened scar and stump is left in place 
of the clitoris, and if the woman has been infibulated, all that remains 
of her genitals is taut skin with an ugly long scar down the middle.90 
Only those who have been conditioned to view FGM as aesthetically 
pleasing could find it to be SO.91 
D. The Effects of FGM 
The effects of FGM vary with the type of operation, the sanitary 
conditions of the operation, and the demeanor of the woman or child 
during the operation.92 The adverse effects can be severe with any form 
of FGM, but the problems are exacerbated by excision and infibula-
tion.93 There are serious health problems, both physical and psycho-
logical. Because some effects are not immediately apparent, the woman 
or child, her parents and family, the community, and the practitioner 
may not acknowledge the causal connection between the operation 
and the complications that materialize years later.94 
86Id. at 1952. 
87 Koso-THOMAS, supra, note 33, at 7; What's Culture Got to Do with It?, supra note 32, at 1953; 
see infra part I.D.2. 
88 Koso-THOMAS, supra note 33, at 10; What s Culture Got to Do with It?, supra note 32, at 1953. 
89 Judy Steed, Mission to Stop Female Genital Mutilation: Health Workers Fear Girls Could Die 
Because of Practices Done in Secret, TORONTO STAR, Nov. 13, 1994, at E4, available in LEXIS, Canada 
Library, Allnws File. 
90 Koso-THOMAS, supra note 33, at 10. 
91Id. 
92Id. at 25. 
93 Slack, supra note 81, at 450. 
94 What's Culture Got to Do with It?, supra note 32, at 1948. 
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1. Effects of Circumcision 
Immediate effects of the mildest form of FGM include pain, hemor-
rhaging, and shock due to sudden blood loss and unexpected, unimag-
inable pain.95 Removing the clitoris involves cutting across the clitoral 
artery, which supplies blood to the erectile tissue of the clitoris.96 
Because this artery has a strong flow and high pressure, it must be 
packed tightly or closed with a suture to stop the bleeding.97 If the 
suture or packing slips, hemorrhaging could result.98 If the bleeding is 
very severe, it could lead to death.99 
Because anesthesia is rarely used in performing FGM, the woman or 
girl often experiences severe pain that can lead to shock. 100 Even when 
local anesthesia is used, pain quickly returns and may last for weeks.101 
When no anesthesia is used, the woman or girl may struggle, which 
could result in inadvertent cutting. 102 As a result, an intended clito-
ridectomy may become an excision. 103 Additionally, if the practitioners 
try to hold the woman or girl down while she is struggling and writhing 
from pain, she may fracture her clavicle, femur, or humerus. I04 
Moreover, use of unsterilized tools may cause urinary infections or 
blood poisoning.105 Infections are common and vary in degree from a 
superficial film of pus, to an ulcerating wound, to a general toxic 
infection if the bacteria reaches the blood stream.106 U nsterilized tools 
can promote tetanus infection, which is usually fatal. 107 Moreover, use 
of the same unsterilized tools on many females, some of whom are HIV 
positive, may cause transmission of the AIDS virus.108 
As a result of the circumcision, the woman or girl may have pain, 
swelling, and inflammation of the front of the vulva. 109 This lends to 
95 Koso-THOMAS, supra note 33, at 25. 




100 Id. at 14. 
101 Slack, supra note 81, at 451. 
102Id. 
103Id. 
104 Koso-THOMAS, supra note 33, at 26. 
105Id. at 25. 
106ToUBIA, supra note 44, at 13. 
107Id. 
108Id. 
109Id. at 14. 
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acute urinary retention which is exacerbated by pain and burning of 
urine on the open and raw wound, fear of passing urine through raw 
genitalia, a damaged urethra, or fused labia.u° Urine retention in-
creases the victim's pain and discomfort and may cause urinary infec-
tion and back pain from pressure on the kidneys.lll 
2. Effects of Excision and Infibulation 
The immediate effects of infibulation are similar to those of clito-
ridectomies. The complications are compounded, however, especially 
with infibulation, because infibulation requires more cutting, so there 
is a greater chance of bleeding and hemorrhaging. ll2 Additionally, the 
area of the infibulated wound is larger, increasing the risk of infection 
and abscess.1l3 Because the female's legs are bound together, she is 
forced to be inactive, and her excrement is trapped within her ban-
dages.1I4 Urine retention is more common because the skin is sewn 
together, obstructing passage of urine and blood, making urination 
painful for weeks. 115 
Complications may be long term, particularly for an infibulated 
female. 1I6 Among the most frequent long term health problems are: 
repeated urinary infection; stones in the urethra and the bladder due 
to obstruction and repeated infections; vaginal abscesses; kidney in-
fections; and eventual sterility.ll7 The woman may have Keloid scars1l8 
that grow so large that they obstruct walking.1l9 She may also have 
dermoid cysts120 that become as large as grapefruits, requiring surgical 
removal.121 Blood clots may form, requiring the woman to dislodge the 
clots with her fingernails. 122 
110 Koso-THOMAS, supra note 33, at 26. 
l11 TOUBIA, supra note 44, at 14. 
112 Id. 
113 Id. 
114 Slack, supra note 81, at 451. 
115 TOUBIA, supra note 44, at 14. 
116 See id. 
117 Id.; Slack, supra note 81, at 452. 
118 Keloid scars result from hardened tissue that builds up from skin that has lost its elasticity. 
Slack, supra note 81, at 452. 
119 Id. 
120 Dermoid cysts are caused by skin cells becoming embedded in the scar tissue. TOUBIA, supra 
note 44, at 14. 
121 Id.; DORKENOO & ELWORTHY, supra note 42, at 8. 
122 DORKENOO & ELWORTHY, supra note 42, at 8. The authors go on to tell about Doctor Ollivier 
(a military doctor in Djibouti) who encountered: 
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An infibulated woman is likely to have pain during sexual inter-
course. I23 She must undergo recurring disinfibulations and reinfibula-
tions, beginning on her wedding night, when the "hood" is cut open 
to allow penetration. I24 In Somalia, for example, a husband may use 
his fingers, a knife, or a razor to enlarge his wife's opening. I25 During 
each child-birth, she may have to be disinfibulated to allow passage of 
the child. I26 Labor may be prolonged and obstructed as a result, and 
lack of oxygen to the fetus could lead to brain damage. 127 An American 
gynecologist explained that in poor countries where women give birth 
far from hospitals, "the baby can explode out of that tiny opening and 
tear the mother every which way, into her anus and bladder. She could 
end up with feces coming out her vagina. "128 As a result of the recurring 
disinfibulations and reinfibulations, the former female genital area 
evolves into tough scar tissue resembling cured hide.l29 
The circumcised female may suffer emotional or psychological harm 
in addition to physiological harm.I30 The pain of FGM is present at 
every stage of her life. I31 She suffers anxiety prior to the operation, and 
terror when seized by a trusted family member.I32 Even after the pro-
cedure, the woman suffers recurring pain of menstruation, the agony 
of the first intercourse, and prolonged suffering during childbirth. I33 
Id. 
a 16-year-old girl [who was] brought to the hospital with unbearable abdominal pains. 
She had not menstruated for several months, and had not had intercourse, but her 
abdomen was swollen and sensitive, with the signs of a uterus in labour. She was 
infibulated, with a minuscule opening. Penetration would appear to have been impos-
sible and there was no sign of beating of a foetal heart. Dr [sic] Ollivier performed a 
disinfibulation (opening of the scarred vulva), and released 3.4 litres of blackish foul-
smelling blood. 
123 Id. 
124ToUBIA, supra note 44, at 15. 
125 Slack, supra note 81, at 453. 
126ToUBIA, supra note 44, at 15. 
127 Koso-THOMAS, supra note 33, at 27. If the doctor is not familiar with circumcision, she may 
unnecessarily perform a Cesarean section. Id. 
128 Steed, supra note 89. 
129 TOUBIA, supra note 44, at 15. 
130 See HOSKEN, Medical Facts and Summary, supra note 29, at 4. 
131Judy Mann, Torturing Girls is Not a Cultural Right, WASH. POST, Feb. 23,1994, at E13. 
132 FEMALE CIRCUMCISION, EXCISION AND INFIBULATION, supra note 43, at 5. One seven-year-old 
Sudanese girl developed an "anxiety state" associated with lack of sleep and hallucinations caused 
by her fear of the operation. TOUBIA, supra note 44, at 19. Once the child was reassured that she 
would not be circumcised, her condition improved. Id. 
133 HOSKEN, Medical Facts and Summary, supra note 29, at 4. 
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Unfortunately, the physical problems and consequences of FGM have 
received most of the attention, while little attention has been paid to 
the psychological problems. 134 The permanent deprivation of a power-
ful sexual instinct, while the woman is forced to satiate the sexual 
satisfaction of males, has permanent psychological results. 135 In addi-
tion to trauma, she may worry about physical complications, or become 
fearful of sex. 136 She may have no outlet in which to express her feelings 
and sufferings. 137 When such pressures continue to build up, her "con-
dition can progress to psychopathological levels. "138 
II. CANADIAN POSITION 
A. IRE Guidelines 
Canada, like the United States, adopted the 1951 United Nations 
Convention relating to the Status of Refugees.139 According to Article 
1 A(2) of the 1951 Convention the term "refugee" shall apply to any 
person who: 
[a]s a result of events occurring before 1 January 1951 and 
owing to well-founded fear of being persecuted for reasons of 
race, religion, nationality, membership in a particular social 
group or political opinion, is outside the country of his na-
tionality and is unable or, owing to such fear, is unwilling to 
avail himself of the protection of that country; or who, not 
having a nationality and being outside the country of his 
former habitual residence as a result of such events, is unable 
or, owing to such fear, is unwilling to return to it.140 
Gender is not listed as one of the enumerated grounds. The definition 
of a Convention refugee in the Canadian Immigration Act similarly 
134ToUBIA, supra note 44, at 19. 
135 See HOSKEN, Medical Facts and Summary, supra note 29, at 4. 
136ToUBIA, supra note 44, at 19. 
137Id. 
138Id. For example a "30-year-old nomadic woman was diagnosed as having 'psychotic excite-
ment.' She was childless and twice-divorced. The woman had a dermoid cyst the size of a tennis 
ball over her infibulation scar, which covered the entrance to the vagina. She had never told her 
family about this problem." Id. 
139 Refugee Convention, supra note 6. 
14°Id. 
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does not include gender as an enumerated ground for a well-founded 
fear of persecution.141 
On March 9, 1993, the Canadian IRB issued guidelines to deal with 
women refugee claimants who fear gender-based persecution.142 The 
IRB noted that gender-related persecution is becoming more widely 
recognized as a form of persecution, which can and should be assessed 
by the CRDD.143 When a woman claims a fear of persecution based on 
her gender, the CRDD needs to determine whether there is a link 
between gender, the feared persecution, and one or more of the 
defined grounds.144 Women who bring gender-related claims raise four 
issues that the IRB Guidelines seek to address: (l) To what extent 
can women making a gender-related claim of fear of persecution suc-
cessfully rely on anyone, or combination, of the five enumerated 
grounds of the Convention refugee definition?145 (2) Under what 
circumstances does sexual violence, or threat thereof, or other preju-
dicial treatment towards women constitute persecution as that term is 
jurisprudentially understood?146 (3) What are the key evidentiary ele-
ments which decision-makers have to look to when considering a 
gender-related claim?147 and (4) What special problems do women face 
when called upon to state their claim at refugee determination hear-
ings, particularly when they have had experiences that are difficult and 
141 According to § 2(1) of the Immigration Act, "Convention refugee" means any person who: 
(a) by reason of a well-founded fear of persecution for reasons of race, religion, 
nationality, membership in a particular social group or political opinion, 
(i) is outside the country of theperson's nationality and is unable or, by reason of 
that fear, is unwilling to avail himself of the protection of that country, or 
(ii) not having a country of nationality, is outside the country of the person's former 
habitual residence and is unable or, by reason of that fear, is unwilling to return to that 
country .... 
Immigration Act, R.S.C. ch. 28, § 2(1) (4th Supp. 1988). 
142 See generally IRB Guidelines, supra note 5. The Canadian IRB is a governmental administra-
tive agency that is comprised of three divisions including: (1) the Convention Refugee Determi-
nation Division (CRDD); (2) the Immigration Appeal Division (lAD); and (3) the Adjudication 
Division (AD). Kristine M. Fox, Note, Gender Persecution: Canadian Guidelines Offer a Model for 
Refugee Determination in the United States, 11 ARIZ.]. INT'L & COMPo L. 117, 123 n.124 (1994). 
The CRDD deals exclusively with the determination of refugee claims, the lAD hears appeals 
from any person denied entry to Canada or ordered removed, and the AD conducts inquiries 
regarding persons believed to be inadmissible or removable. Id. 
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often humiliating to speak about?148 Gender is not specifically listed as 
one of the grounds for establishing Convention refugee status, but the 
definition may be properly interpreted to protect women who demon-
strate a well-founded fear of gender-related persecution by reason of 
anyone, or combination of, the enumerated grounds. 
1. The Extent to which the Claimant Can Rely on One of the 
Convention Grounds 
Before the Refugee Board can determine the applicable grounds, it 
must first identify the nature of the persecution feared by the woman.149 
There are four broad categories of women claimants. These include: 
(l) fear based on one of the five enumerated Convention grounds 
(race, religion, nationality, social group, or political opinion) ;150 (2) 
fear for reasons related to kinship;151 (3) fear resulting from severe 
discrimination due to gender;152 and (4) fear as a consequence for 
transgressing or failing to conform to gender-discriminating laws and 
practices (customs or religion) .153 
Gender persecution arguably can be tied to membership in a par-
ticular social group.154 The Canadian IRB recognizes that there is in-
creasing international support for applying the particular social group 
ground to women's claims based on a fear of persecution solely by 
reason of their gender.155 In fact, the Executive Committee of the 
14l! IRB Guidelines, supra note 5, at 1. 
149Id. 
150Id. Although the substantive analysis does not vary as a function of gender, the nature of 
the harm feared and procedural issues at the hearing may vary as a function of the claimant's 
gender.ld. 
151 This category includes women who fear persecution because of the status, activities, or views 
of their family members. Id. Such persecution may involve violence or harassment against women 
(who are not themselves accused of any misbehavior) to pressure them to reveal information 
about the whereabouts or political activities of their family members. IRB Guidelines, supra note 
5, at 3. 
152Id. The discrimination can be by public authorities or at the hands of private citizens from 
whose actions the state is unwilling or unable to protect the claimant. Id. With respect to refugee 
law, the discrimination may amount to persecution if it results in substantially prejudicial conse-
quences and if it is imposed on account of anyone or combination of the statutory grounds for 
persecution. Id. 
153Id. The religious or customary laws and practices single out women and place them in a 
more vulnerable position than men, thus creating precedent to a gender-defined social group. 
IRB Guidelines, supra note 5, at 3. Violations by a woman can range from choosing her own 
spouse over an arranged marriage, to wearing make-up, or exposing hair. Id. 
154 See id. at 5. 
155Id. 
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United Nations High Commissioner for Refugees (UNHCR) has rec-
ognized that states are free to adopt an interpretation that women 
asylum-seekers who face harsh or inhuman treatment may be consid-
ered as a particular social group within the meaning of Article 1 A(2) 
of the 1951 Refugee Convention.156 Moreover, the UNHCR Hand-
book157 describes a particular social group as one that: "[n]ormally 
comprises persons of similar background, habits or social status. A 
claim to fear of persecution under this heading may frequently overlap 
with a claim to fear of persecution on other grounds, i.e. race, religion 
or nationality. "158 
According to the IRB Guidelines, the fact that the particular social 
group consists of large numbers of the female population is irrele-
vant.159 Like gender, other characteristics such as race, religion, nation-
ality, and political opinion, are also shared by large numbers of peo-
ple.160 A large number of people in general cannot constitute a 
particular social group, but a group such as women who face FGM 
constitutes a particular social group because that group suffers or will 
suffer severe discrimination or harsh or inhuman treatment that dis-
tinguishes it from the general population.161 This is because refugee 
status is an individual remedy.162 Thus, the important consideration is 
that women face violence amounting to persecution because of their 
particular vulnerability as women in their societies, and because their 
governments do not adequately protect them. 163 
2. The Circumstances in which Sexual Violence, or Threat 
thereof, or Other Prejudicial Treatment towards Women, Can 
Constitute Persecution 
Once the nature of the persecution is identified, the CRDD must 
determine whether the feared harm is indeed persecution as con tem-
156Id. (citing to Conclusion No. 39 (XXXVI) Refugee Women and International Protection, 1985). 
157In order to guide the states, the Executive Committee of the High Commissioner's Pro-
gramme issued the Handbook relating to procedures and criteria for determining refugee status. 
OFFICE OF THE UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES, HANDBOOK ON PROCE-
DURES AND CRITERIA FOR DETERMINING REFUGEE STATUS (1979) para. iv. at 1 [hereinafter 
REFUGEE HANDBOOK]. The Handbook explains the definition of the term "refugee" based on 
knowledge accumulated by the High Commissioner's Office since the 1951 Convention entered 
into force on April 21, 1954. Id. para. v. 
158Id. para. 77, at 19. 
159IRB Guidelines, supra note 5, at 6. 
160 Id. 
161 See id. 
162Id. 
163 See id. 
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plated for refugee status. 164 The circumstances surrounding women's 
fear of persecution are often unique to women.165 Because the "existing 
bank of jurisprudence on the meaning of persecution is based on, 
for the most part, the experiences of male claimants ... the definition 
has not been widely applied to female-specific experiences, such as 
infanticide, genital mutilation, bride-burning, forced marriage, domes-
tic violence, forced abortion, or compulsory sterilization."166 The IRB 
Guidelines direct that the ultimate assessment of persecution be based 
on whether the violence, experienced or feared, is a violation of a 
fundamental human right for a Convention ground, and if the vio-
lence results from a failure of state protection.167 
3. The Key Evidentiary Elements which Are Considered in a 
Gender-Related Claim 
The third issue that the IRB Guidelines address is the evidentiary 
problems that may arise from a claim of gender-based persecution. The 
claimant must prove that she has a well-founded fear of persecution 
based on a Convention ground as opposed to a fear of random vio-
lence or random criminal activity perpetrated against her as an indi-
viduaI.I68 The CRDD assesses the claimant's particular circumstances in 
relation to her country's human rights record and the experiences of 
other similarly situated women. 169 Her claim cannot be rejected be-
cause she comes from a country where women are generally oppressed 
164IRB Guidelines, supra note 5, at 7. 
165Id. 
166Id. The persecution occurs because they are female: 
Every day. thousands of women are beaten in their homes by their partners, and 
thousands more are raped, assaulted and sexually harassed. And, there are the less 
recognized forms of violence: In Nepal, female babies die from neglect because parents 
value sons over daughters; in Sudan, girls' genitals are mutilated to ensure virginity until 
marriage; and in India, young brides are murdered by their husbands when parents fail 
to provide enough dowry. In all these instances, women are targets of violence because 
of their sex. This is not random violence; the risk factor is being female. 
Id. at n.19 (quoting L. Heise, Crimes of Gender, 2 WORLDWATCH 12 (1989)). 
167Id. at 7. In addition, the IRB Guidelines encourage reference to human rights instruments 
which frame international standards to recognize needs of women and what constitutes permis-
sible conduct by a state towards women. IRB Guidelines, supra note 5, at 7. Specifically, these 
instruments are the Universal Declaration of Human Rights; International Covenant on Civil and 
Political Rights; International Covenant on Economic, Social and Cultural Rights; Convention on 
the Elimination of All Forms of Discrimination Against Women; Convention on the Political 
Rights of Women; and the Convention on the Nationality of Married Women. Id. 
168Id. at 8. 
169Id. 
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and where her fear of persecution is not identifiable to her based on 
a set of individualized facts. 170 Moreover, the CRDD must be aware that 
a gender-related claim involves threats of sexual violence at the hands 
of authorities or those not susceptible to the authorities. As a result, 
the woman may find it difficult to substantiate her claim with statistical 
data on the incidence of sexual violence in her country.l7l The CRDD 
also considers evidence which indicates that the state was aware of the 
sexual violence and condoned it, or that the state did nothing to 
prevent its occurrence.172 
4. Special Problems that Women Face when TestifYing at Refugee 
Determination Hearings 
The last issue addressed by the IRB Guidelines deals with some of 
the problems female claimants may experience, such as demonstrating 
their trustworthiness, when testifYing at a determination hearing.173 
The IRB Guidelines recognize that women who are victims of sexual 
assault or violence may suffer from Rape Trauma Syndrome.174 To 
alleviate any difficulties, CRDD members are directed to exhibit ex-
treme sensitivity in these situations and if necessary, to utilize Refugee 
Hearing Officers who are specially trained to work with women who 
are victims of violence. 175 
B. Canadian Caselaw as Applied to IRE Guidelines 
l. Results of the First Year Since Implementation 
The IRB Guidelines demonstrate Canada's leadership role in for-
mally addressing the rights of refugee women. 176 Human rights organi-
zations have praised the guidelines as an important trend other coun-
tries should follow because they acknowledge that women experience 
170 [d. 
171 IRB Guidelines, supra note 5, at 8. 
172 [d. 
173 [d. at 9. 
174 [d. 
175 [d. In contrast, one United States judge, listening to an El Salvadoran woman's testimony 
of repeated gang-rapes by guerrillas, actually clipped his fingernails while the woman covered 
her face with her hands. Deborah Sontag, Askingfor Asylum in U.S., Women Tread New Territory, 
N.Y. TiMES, Sept. 27, 1993, at A13. 
176 First Anniversary of Guidelines on Women Refugee Claimants, IMMIGRATION AND REFUGEE 
BOARD, NEWS RELEASE, March 9, 1994. 
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different kinds of persecution than men. 177 In the first year since the 
release of the guidelines, the IRB identified approximately 350 gender-
related claims.178 Of the 150 finalized claims, seventy percent resulted 
in a granting of refugee status. 179 For example, defined social groups 
included: "Bulgarian women vulnerable to wife abuse by men with 
government influence;" "Ecuadorian women subject to wife abuse;" 
"Kenyan woman;" and "raped, single females with a child born out of 
wedlock. "180 
A factor in all the cases where women were granted gender-related 
refugee status was inadequate government protection.18l For example, 
one Honduran claimant was abused by her former common-law hus-
band who threatened to kill her even after she had left her country.182 
The IRB panel considered documentary evidence and found that the 
Honduran state was unable to offer protection to the claimant because 
the Honduran laws were inadequate and because the government was 
unwilling to enact measures which would offer protection to victims of 
spousal abuse. 183 The CRDD found the claimant to be in a particular 
social group of "Honduran women subject to wife abuse," and found 
that she had a well-founded fear of persecution.184 Likewise, the panel 
granted refugee status to a Russian claimant based on her membership 
in a social group consisting of "Russian women who are victims of 
spousal abuse."185 In the panel's view, the development of the law had 
not reached a stage where the claimant or a like citizen could have 
confidence in police protection.186 
The CRDD also considered the treatment that a female claimant may 
face if she returns to her country of origin.187 For example, a Chinese 
claimant had violated China's one-child policy which led to a forced 




180 IMMIGRATION AND REFUGEE BOARD LEGAL SERVICES, SUMMARIES OF GENDER-RELATED DE-
CISIONS OF THE IMMIGRATION AND REFUGEE BOARD OF CANADA, MARCH 1993 TO JANUARY 1994, 
3,5,16,23 (1994) [hereinafter IRB SUMMARIES]. 
181 See generally id. 
182Id. at 9. 
183Id. 
184Id. 
185IRB SUMMARIES, supra note 180, at 24. 
186Id. 
187Id. at 4. 
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identity card, and pressure to undergo sterilization. ISS The panel found 
that the Chinese claimant had grounds to fear persecution if she were 
to return to China. ls9 Namely, she would likely be forced to undergo 
sterilization.190 
Similarly, the CRDD found that if a certain Pakistani claimant was 
forced to return to Pakistan, she would face prejudicial treatment 
before the law.191 The claimant was sexually assaulted by a man belong-
ing to a rival political group.192 She was treated for her injuries, but did 
not disclose the sexual assault, and asked her mother not to tell her 
father. 193 The claimant feared that her father might have her killed to 
protect the family honor, especially because she was pregnant as a 
result of the assault.194 In reaching its decision the panel noted that the 
Hudood Ordinances, Islamic penal laws, weigh heavily on women.195 
Consequently, the panel found that the claimant would be prejudiced 
by the law, and would face potential physical harm and possible death 
if she were to return to Pakistan.196 The claimant was granted refugee 
status because of her membership in a particular social group.197 
2. The Ward Decision-Canada's Social Group 
In Attorney General v. Ward, the Supreme Court of Canada held that 
the appellant, a former member of a paramilitary terrorist organiza-
tion in Northern Ireland, was not a member of a particular social 
group.19S The appellant Ward was born in Northern Ireland in 1955 
and voluntarily joined the Irish National Liberation Army (INLA) in 
1983.199 Ward's first assignment as an INLA member was to guard two 
of the organization's hostages at a farmhouse in the Republic of Ire-
188 [d. 
189 [d. 
190IRB SUMMARIES, supra note 180, at 4. 




195To prove sexual assault by the Ordinances, the woman must obtain the confession of the 
perpetrator of the assault, or the testimony of four adult male Muslim witnesses to the act of 
penetration. IRB SUMMARIES, supra note 180, at 23. If she fails to prove sexual assault, or if she 
does not file charges and becomes pregnant, she is charged with adultery. [d. 
196 [d. 
197 See id. 
198 103 D.L.R. 4th 1, 37 (1993). 
199 [d. at 5. 
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land.200 When Ward learned that the hostages were to be executed, he 
secretly resolved to release the innocent hostages because of his "moral 
conscience."201 The INLA suspected Ward, who subsequently was con-
fined and tortured, and sentenced to death in a kangaroo court. 202 
Ward was also arrested by the police for his terrorist participation 
and served three years in prison.203 In order to protect him from the 
INLA members after he served his time, the prison chaplain, with the 
assistance of the police, helped Ward reach Canada.204 Ward arrived in 
Toronto in December, 1985 and claimed Convention refugee status in 
May, 1986 based on a fear of persecution because of his membership 
in a particular social group-the INLA.205 
The Minister of Employment and Immigration determined that 
Ward was not a Convention refugee; but after a re-determination, the 
Immigration and Appeal Board found that he was a refugee.206 Finally, 
the Supreme Court heard Ward's appeal.2°7 The Court identified three 
possible categories of social groups: (1) groups defined by an innate 
or unchangeable characteristic; (2) groups whose members voluntarily 
associate for reasons so fundamental to their human dignity that they 
should not be forced to forsake the association; and (3) groups asso-
ciated by a former voluntary status, unalterable due to its historical 
performance.208 Notably, for FGM claimants, the court stated that the 
first category would "embrace individuals fearing persecution on such 
bases as gender .... "209 The Supreme Court held that the appellant did 
not fall into any of these groups.210 Furthermore, his fear was not based 
on his membership in the terrorist organization, but was based on 
his individual conduct.211 The court further held, however, that Ward 
could qualify for his political opinion, and remanded his case for 




203 Ward, 103 D.L.R. 4th at 5. 




208 Ward, 103 D.L.R. 4th at 33-34. 
209Id. at 34. 
210Id. at 37. 
211 Id. at 38. 
212Id. at 40, 45. 
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3. The Case of Khadra Hassan Farah 
On May 10, 1994 the IRB granted refugee status to Khadra Hassan 
Farah and her two children.213 The CRDD found that Farah feared 
persecution on account of her membership in a particular social 
group: "women."214 Farah's daughter was also granted refugee status 
because "she is a female and a minor that ... fears persecution in the 
form of female genital mutilation in Somalia today. "215 The CRDD also 
found Farah's son to be in a particular social group, namely, "minors," 
who had a fear of persecution in Somalia by reason of his membership 
in that particular social group.216 
Farah and her children, a ten-year-old girl and a seven-year-old boy 
arrived in Canada on October 29, 1993, and subsequently claimed to 
have a well-founded fear of persecution on grounds of membership in 
a particular social group.217 The CRDD heard their case on May 10, 
1994 in order to determine whether the claimants were Convention 
refugees as defined in section 2(1) of the Immigration Act.218 The 
panel examined the gender-related evidence and applied it to each of 
the claimants, in accordance with the IRB Guidelines and relevant 
international standards.219 
Farah testified that her family was from the Isaaq tribe and lived in 
Burao, in northern Somalia.220 She further testified that her marriage 
was full of conflict and acrimony, with many arguments over her desire 
to become more independent.221 She had asked for a divorce, but her 
parents opposed it, and subsequently, her husband repeatedly beat her 
and her daughter.222 Despite the abuse, she remained with her husband 
because she feared he would carry through with his threats of taking 
her children away from her.223 In fact, in 1992, Farah's husband ab-
ducted her eldest son, from whom she had not heard since.224 He then 
divorced her.225 
213 Farah case, supra note 1, at 7, 11, 13. 
214Id. at 7. 
215Id. at 11. 
216Id. at 13. 
217Id. at 1. 
218 Farah case, supra note 1, at 1; Immigration Act, R.S.C. ch. 28, § 2(1) (4th Supp. 1988). 
219 See generally Farah case, supra note 1. 
220Id. at 1. 
221Id. at 2. 
222Id. 
223Id. 
224 Farah case, supra note 1, at 2. 
225Id. at 2-3. 
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At the time of the hearing Farah's husband lived in Somaliland and 
had strong ties to the government.226 Farah stated that it would be 
impossible for her to escape control of her former husband if she 
returned to Somaliland, especially because her own family no longer 
resided there.227 Moreover, she testified that fathers in Somalia auto-
matically gain custody of their children when there is a divorce.228 
Farah stated that she feared she would lose her two remaining chil-
dren, and that she would be "destroyed" and it would be "better for 
her to be dead" should that happen.229 
Farah could not only lose custody of her daughter, but she would be 
powerless to prevent FGM from being performed on her.230 Farah 
explained that she had undergone the excruciating procedure when 
she was eight years old, and described her terror and the resulting 
health problems relating to menstruation, conception, and childbirth 
once she reached adulthood.231 Farah also testified that if she were to 
lose custody of her son, she would lose all contact with him.232 
Based on the evidence, the CRDD found that each claimant had a 
well-founded fear of persecution based on membership in a particular 
social group, and hence qualified as a refugee.233 The panel first ad-
dressed Farah's claim and viewed her fear of losing custody of her 
two minor children under Sharia law in Somaliland as an issue based 
on gender.234 The CRDD noted that the Somali state has adopted a 
"hardline Islamic stance" on women's rights, which is opposed by the 
majority of educated women in the region.235 The panel further noted 
that women are harshly subordinated to men in Somalia, that they are 
2261d. at 3, 7. 
2271d. at 3. 
2281d. 
229 Farah case, supra note 1, at 3. 
230 ld. at 6. 
2311d. at 3, 9-10; see supra note 28 and accompanying text. In her Personal Information Form 
(PIF), Farah stated: 
During my stay in Canada, both my children had become acculturated to Canadian life: 
My daughter, ... in particular enjoys the broad horizons of opportunity and freedom 
allowed to women in Canada. If she were to return to Somalia, she would be traumatized 
first by the infibulation and then by the severely restrictive role in which Somali women 
are placed by custom and by shariat, the Islamic law. 
ld. at 3. 
2321d. at 3-4. 
233 Farah case, supra note 1, at 4. 
234 ld. 
2351d. (quoting, Somaliland: Women Fightingfor Their Rights, Inter Press Service, Mar. 26, 1992). 
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forced to give their children to their husbands if they divorce, and men 
and that women are not given equal rights.236 
The CRDD found that Somalia violated Farah's internationally pro-
tected rights as a parent.237 While Somalia's "National Charter" incor-
porated international human rights instruments such as the Universal 
Declaration of Human Rights (UDHR), the charter subjugates the 
international liberties to Islamic Law.238 Sharia law, which dictates that 
divorced women automatically lose their children, discriminate against 
woman like Farah.239 In particular, the CRDD found this aspect of 
Sharia law violated Article 16 of UDHR which states: "Men and women 
of full age, without any limitation due to race, nationality or religion, 
have the right to found a family. They are entitled to equal rights in 
marriage, during marriage and at its dissolution."24o 
In addition to an international rights violation, the IRB found that 
Farah would suffer psychological trauma should she lose custody of 
her two remaining children, which would constitute "serious harm" in 
the Convention refugee sense.241 Importantly, the CRDD noted that 
Farah would be unable to prevent her daughter from suffering FGM.242 
Moreover, Farah would be unable to seek protection from her ex-hus-
band because of his connection to government officials.243 The panel 
followed the Ward decision, which provided categories for defining 
membership in a particular social group, including "groups defined by 
an innate or unchangeable characteristic" such as gender. 244 Conse-
quently, the CRDD found Farah to be a Convention refugee because 
she feared persecution on account of her membership in a particular 
social group: "women."245 
Second, the CRDD found the minor female claimant, Farah's daugh-
ter, to have a fear of persecution based on the widespread practice 
of FGM on young girls in Somalia.246 Again the panel concluded in 
applying the IRB Guidelines that the issues were based on gender.247 
236Id. at 4-5. 
237Id. at 6. 
238 Farah case, supra note 1, at 5. 
239Id. 
240Id. 
241Id. at 6. 
242Id. 
243 Farah case, supra note 1, at 7. 
244 Id.; see supra discussion part II.B.2. 
245 Farah case, supra note 1, at 7. 
246Id. 
247Id. at 8. The panel also considered the United Nations Convention on the Rights of the 
Child since the claimant was a minor. Id. 
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The CRDD found that in Somalia, "infibulation is practiced on all 
females, almost without exception," and is performed by older women 
with no knowledge of anatomy.248 The CRDD looked at the typical 
consequences to a girl's physical and emotional health.249 The panel 
also considered Farah's painful and humiliating experience.250 
Following the IRB Guidelines, the panel used international human 
rights instruments to weigh the seriousness of the genital harm feared 
by the minor claimant.251 If she were forced to undergo FGM, her rights 
to personal security would be "grossly infringed" in contravention of 
Article 3 of the UDHR ("Everyone has the right to life, liberty and the 
security of person.").252 Furthermore, FGM would violate the U.N. 
Convention on the Rights of the Child, which protects children from 
cruelty and torture.253 The panel rightfully accepted FGM as a torturous 
custom violating Article 24 of the Convention of the Rights of the Child 
which states that parties "shall take all effective and appropriate meas-
ures with a view to abolishing traditional practices prejudicial to the health 
of children. "254 
Given the U.N. violation and the widespread practice of FGM in 
the country, the CRDD was satisfied that the Somali government would 
not protect the minor claimant from the "physical and emotional 
ravages of FGM."255 Although there are reports of Mrican countries 
attempting to curtail the practice, not enough has been done, espe-
cially given the urgency and magnitude of the problem.256 Pursuant to 
Ward, the panel found that the minor claimant was a member of two 
particular social groups: "women" and "minors."257 "It is by reason of 
the fact that she is a female and a minor that the claimant fears 
persecution in the form of female genital mutilation in Somalia to-
day. "258 Hence, the minor female claimant was found to be a Conven-
tion refugee.259 
248 [d.; FRAN P. HOSKEN, THE HOSKEN REpORT: GENITAL AND SEXUAL MUTILATION OF FEMALES 
26,32 (3d ed. 1982). 
249 Farah case, supra note 1, at 9; see supra discussion parts LA-D. 
250 See Farah case, supra note 1, at 9-10. 
251 [d. at 10. 
252 [d. 
253 [d. 
254[d. at 10-11 (emphasis added). 
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Lastly, the minor male claimant was held to be a Convention refu-
gee.260 The panel again followed Ward and found him to be in a 
particular social group, "minors," based on the "innate or unchange-
able characteristic" of being under the majority age.261 Because of his 
fear of persecution, being forcibly removed from the care and nurture 
of his mother, he was a member of that particular social group.262 
III. UNITED STATES POSITION 
A. United States Guidelines and Policy 
1. 1951 Convention 
In 1968, the United States signed on to the 1967 Protocol Relating to 
the Status of Refugees.263 The Protocol incorporated Articles 2 through 
34 of the 1951 United Nations Convention Relating to the Status 
of Refugees.264 Nearly a decade and a half later, Congress incorpo-
rated the United States Protocol obligations under the Refugee Act of 
1980,265 giving the Attorney General discretionary authority to grant 
political asylum to any person who meets the statutory definition of 
refugee.266 The Immigration and Naturalization Act defines a refu-
gee as: 
any person who is outside any country of such person's na-
tionality or, in the case of a person having no nationality, is 
outside any country in which such person last habitually re-
sided, and who is unable or unwilling to return to, and is 
unable or unwilling to avail himself or herself of the protec-
tion of, that country because of persecution or a well-founded 
fear of persecution on account of age, religion, nationality, 
membership in a particular social group, or political opin-
• 267 Ion .... 
The female applicant must first prove fear of persecution, but doing 
so is difficult for female refugee claimants because persecution is not 
260 Farah case, supra note 1, at 13. The panel was guided by the international standards 
articulated in the United Nations Convention on the Rights of the Child. [d. at 12. 
261 [d. at 13. 
262 [d. at 11, 13. 
263 Protocol Relating to the Status of Refugees, jan. 31, 1967, 19 U.S.T. 6223, 606 U.N.T.S. 267. 
264 [d. at 268. 
265 8 U.S.C. § 1101. 
266 See 8 U.S.C. § 1158(a). 
267 8 U.S.C. § 1101 (a)(42) (A). 
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clearly defined in the Convention and because gender-specific forms 
of abuse are not usually thought to constitute "persecution. "268 Since 
asylum law in the United States has been concerned mostly with tradi-
tionally male-dominated activities, there is little caselaw dealing spe-
cifically with gender-related claims of women.269 Courts generally find 
it difficult to accept rape and other forms of sexual abuse as violence, 
and tend to ascribe personal motivations to perpetrators when the 
harm is sexua1.270 The female claimant's second hurdle, to prove that 
the feared persecution is "based on one of the enumerated grounds," 
is also difficult due to the absence of "gender" in the Convention 
definition as a basis of persecution. Consequently, women bring claims 
under a political opinion theory,271 or they attempt to make their claims 
based on membership in a particular social group in order to meet the 
definition of a refugee.272 Even if the woman meets the definitional 
requirements, the granting of asylum is discretionary.273 Hence the 
statutory definition of refugee and the wide discretion given to judges 
in adjudicating asylum claims fail to account for the unique problems 
that female asylum-seekers face. 
a. Gender-Specific Persecution 
In the UNHCR handbook for determining refugee status, the Com-
missioner notes that there is no universally accepted definition of 
"persecution," but states that, "serious violations of human rights ... 
268 See Nancy Kelly, Gender-Related Persecution: Assessing the Asylum Claims of Women, 26 COR-
NELL INT'L LJ. 625, 635, 643 (1993). 
269Id. at 636 (citations omitted). 
270Id. at 640-41. In Klawitter v. I.N.S., the Sixth Circuit denied asylum to a Polish woman who 
had been blacklisted for refusing to join the Communist Party and sexually abused by a Polish 
government official. 970 F.2d 149, 151, 154 (6th Cir. 1992). Even though Klawitter stated that the 
perpetrator forced himself on her and threatened to destroy her career, and that other members 
of the secret police detained and abused her, the Immigration Judge and the BIA found that the 
perpetrator's acts were due to his personal interest in the applicant, and not an attempt to 
persecute her. Id. at 151-53. 
271 Kelly, supra note 268, at 637. For example, in Lazo-Majano v. I.N.S., a Salvadoran woman 
who had been continually sexually abused by an army officer was granted asylum by the Ninth 
Circuit. 813 F.2d 1432,1433,1436 (9th Cir. 1987). She was granted asylum based on her political 
opinion that men do not have the right to dominate women. See id. at 1436. 
272See, e.g., Khalaj v. Cole, No. 94-2429,1995 U.S. App. LEXIS 1861 at *3 (8th Cir. Feb. 1, 
1995) (Iranian woman opposed to the strictures imposed by the Iranian government); Fatin v. 
I.N.S., 12 F.3d 1233, 1237 (3d Cir. 1993) (upperclass Iranian women who supported the Shah of 
Iran, a group of educated Westernized free-thinking individuals); Valle-Zometa v. I.N.S., No. 
88-7174,1990 U.S. App. LEXIS 24955 at *19 (9th Cir. Dec. 5, 1990) (body-retrievers). 
273 8 U.S.C. § 1158(a). 
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[could] also constitute persecution."274 Ultimately, the individual na-
tions such as the United States interpret and define persecution within 
their own refugee determination procedures. With no concrete defini-
tion, the female asylum applicant's difficulty in proving a ''well-founded 
fear of persecution" is compounded due to the many different types 
of persecution that women may face. 275 Sexual assault, punishment for 
transgressing cultural mores, domestic violence, sex discrimination, 
and FGM are examples of action that are generally not considered 
"persecution" in the general sense of the word.276 
Such gender-based persecution is perceived by judges to be private 
abuse rather than the political persecution which qualifies an individ-
ual for asylum in the United States.277 Yet rape and other sexual abuses 
are often used in civil conflicts as a means of exerting power and 
control over local populations.278 Countries of refuge may hesitate in 
finding FGM a persecutory practice for fear of offending some nations 
or being seen as culturally insensitive.279 As the Canadian IRB Guide-
lines recognize, FGM, while private in nature, is governmental perse-
cution when a country does not recognize it as abuse, or enforce its 
owns laws against the practice.280 Moreover, mutilation cannot be con-
sidered culture, but instead should be classified as torture.281 
b. Women as a Particular Social Group 
Even if the woman is able to identity her fear of FGM as "persecu-
tion," she must prove the persecution is based on one of the Conven-
tion's five enumerated grounds. Unfortunately, it may be difficult or 
impossible to establish that FGM is based upon her race, religion, 
nationality, membership in a particular social group, or political opin-
ion. Given that gender is not enumerated in the definition of refugee, 
the woman must try to establish herself as a member of a "particular 
274REFUGEE HANDBOOK, supra note 157, para. 51, at 14. 
275 Fox, supra note 142, at 125. 
276 See id. 
277 See Klawitter v. I.N.S., 970 F.2d 149, 152 (6th Cir. 1992); Emily Love, Recent Developments: 
Equality in Political Asylum Law: For a Legislative Recognition of Gender-Based Persecution, 17 HARV. 
WOMEN'S LJ. 133, 141 (1994). 
278Id. at 142. 
279 See id. 
280 See IRB Guidelines, supra note 5, at 6. 
281 Love, supra note 277, at 142. To mutilate is defined as: "1. to deprive a (person or animal) 
of a limb or other essential part. 2. to injure, disfigure, or make imperfect by removing or 
irreparably damaging parts." THE RANDOM HOUSE COLLEGE DICTIONARY 880 (1988). 
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social group," one who will be subjected to FGM if forced to return to 
her country of origin. 
Since the Refugee Act was passed, there has been confusion sur-
rounding the determination of what groups are "social groups" under 
the Act.282 United States legislation does not define "particular social 
group."283 This is surprising considering that the "social group" cate-
gory was intended to be a catch-all for different types of persecutio'1..284 
Various commentators have argued that the social group category is 
intended to include all those persecuted for reasons other than race, 
religion, nationality, or political opinion.285 Others have argued that 
the ambiguity of the social group category is intended to protect any 
group singled out by a foreign government for victimization, that "the 
contours of a social group for purposes of refugee status are limited 
only by the imagination of the persecutor. "286 United States courts are 
divided over the limit of the social group category. The Board of 
Immigration Appeals (BIA) has required that social groups be defined 
by an immutable characteristic common to each member.287 The Ninth 
Circuit has promulgated its own standard for determining membership 
in a social group based on a voluntary association between group 
members, which has been followed by the Eighth Circuit.288 Many 
judges, perhaps due to the lack of any definite standards, have resorted 
to un elaborated proclamations or have avoided the issue altogether.289 
B. The Social Group in the United States 
1. The BIA 
The BIA, an executive agency, bears the initial responsibility for 
interpreting the Refugee Act.290 Although the BIA has not clearly de-
fined the term "social group," it has placed an outer limit on the 
282 T. David Parish, Membership in a Particular Social Group Under the Refugee Act of 1980: Social 
Identity and the Legal Concept of the Refugee, 92 COLUM. L. REv. 923, 932 (1992). 
283 See 8 U.S.C. § 1101. 
284 Arthur C. Helton, Persecution on Account of Membership in a Social Group as a Basis for Refugee 
Status, 15 COLUM. HUM. RTS. L. REv. 39, 41-42, 45 (1983). 
285 Parish, supra note 282, at 932. 
286Id. at n.46; Helton, supra note 284, at 66. 
287 In re Acosta, 19 I&N Dec. 211, 233 (BIA Mar. 1, 1985). 
288Safaie v. I.N.S., 25 F.3d 636, 649 (8th Cir. 1994); Sanchez-Trujillo v. I.N.S., 801 F.2d 1571, 
1576 (9th Cir. 1986). 
289 Parish, supra note 282, at 932. 
290Id. at 934. 
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category, recognizing only those groups possessing an immutable char-
acteristic.29! Applicants before the BIA have claimed refugee status on 
the basis of membership in a broad range of purported social groups. 
The BIA has recognized some social groups such as gay men and 
lesbians, former members of the national police of EI Salvador, and 
those with ties to the deposed Somoza government of Nicaragua.292 
Despite the frequency with which social group claims have come 
before the BIA, the Board has offered little direction as to what prop-
erties identifY a social group cognizable under the Refugee Act. The 
only significant guidance was provided in In re Acosta.293 In Acosta, an 
EI Salvador native presented evidence that leftist guerrillas in EI Salva-
dor had repeatedly threatened him with death.294 The guerrillas ob-
jected to his work as a taxi driver for the cooperative COTAXI, and 
had killed five COTAXI drivers.295 On appeal, the BIA held that the 
claimant's fear of persecution was not well-founded and that the feared 
persecution was not motivated by any of the five enumerated categories 
under the Act. 296 The Board went on to define "persecution on account 
of membership in a particular social group" to mean: 
persecution that is directed toward an individual who is a 
member of a group of persons all of whom share a common, 
immutable characteristic. The shared characteristic might be 
an innate one such as sex, color, or kinship ties, or in some 
circumstances it might be a shared past experience such as 
former military leadership or land ownership.297 
The requirement of immutability means that those within a legiti-
mate social group are either unable by their own actions, or as a 
matter of conscience should not be required to change the charac-
teristic that offends their persecutor.29B This interpretation, as a valid 
exercise of congressionally delegated authority, is binding upon Article 
III courtS.299 While nothing in Acosta forbids the imposition of further 
291Id. 
292Id. at 936 (citations omitted). 
293 In re Acosta, 19 I&N Dec. 211, 233 (BIA Mar. 1, 1985). 
294 See id. at 213, 216--17. 
295 See id. at 216--17. 
296 See id. at 234-35. 
297Id. at 233. 
298 Acosta, 19 I&N Dec. at 233. 
299 Parish, supra note 282, at 934. In INS v. Cardoza-Fonseca, the Court addressed the question 
of how much deference to accord the BIA interpretation of "well-founded fear," a term found in 
the same sentence of the Refugee Act as "membership in a particular social group." 480 U.S. 421, 
448 (1987); 8 U.S.C. § 1101 (a) (42). The Court held that "the courts must respect the interpre-
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limits, Article III courts may not grant social group status to any group 
excluded by the BIA's immutability test.300 
2. The Ninth Circuit 
In Sanchez-Trujillo v. I.N.s., the applicants claimed "relief from de-
portation on account of their membership in a purportedly persecuted 
social group of young, working class males who have not served in the 
military of El Salvador."301 The Ninth Circuit rejected this claim, find-
ing the group to be neither persecuted nor a cognizable social group.302 
The court carefully evaluated the statutory language and determined 
that the social group category was limited in scope: "The statutory 
words 'particular' and 'social' which modifY 'group' indicate that the 
term does not encompass every broadly defined segment of a popula-
tion .... " And in order to avoid "render[ing] the definition of'refu-
gee' meaningless" it is necessary to limit the social group category 
to "cohesive, homogenous group [s]. "303 The San chez-Trujillo court de-
fined a social group as: 
[a] collection of people closely affiliated with each other, who 
are actuated by some common impulse or interest. Of central 
concern is the existence of a voluntary associational relation-
ship among the purported members, which imparts some 
common characteristic that is fundamental to their identity 
as a member of that discrete social group.304 
Although the standard is explicit, it is also narrow and demanding, and 
requires a high degree of homogeneity for recognition as a social 
group.305 
tation of the agency to which Congress has delegated the responsibility for administering the 
statutory program." Id. at 448. 
300 Parish, supra note 282, at 939. 
301 Sanchez-Trujillo v. I.N.S., 801 F.2d 1571, 1572 (9th Cir. 1986). 
302 See id. at 1576-77. 
303 Id. at 1576 (citations omitted), 1577 (quoting the written decision ofthe ImmigrationJudge 
in Sanchez-Trujillo's original INS hearing). 
304Id. at 1576. This model of social group can be broken down into four parts: (1) close 
affiliation; (2) a "common impulse or interest" upon which this affiliation is based; (3) voluntary 
association, and (4) the existence of a common trait by which group members are distinguishable 
from the general population. Parish, supra note 282, at 941. 
305 Id. For a discussion of the court's flawed reasoning and the conflicts between the Ninth 
Circuit's test and the BIA test, as well as world standards, see id. 
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3. Lack of Clear-Cut Criteria 
The United States courts have not provided clear-cut, workable, or 
adequate criteria for determining social group status. The BIA has not 
adopted a clear definition, but has only delineated an outer limit.306 
While Sanchez-Trujillo proffers one solution to the problem of defin-
ing a social group category, it has only been adopted by the Eighth 
Circuit.307 Other circuits have either remained silent on this issue, or 
have reached conclusions as to the cognizability of particular social 
groups without revealing the criteria upon which these conclusions are 
based.308 
As shown by caselaw, the courts have diverged in defining what 
constitutes a "particular social group. "309 The BIA and the Third Cir-
cuit have held that a particular social group refers to a group of 
persons all of whom share a common, immutable characteristic.310 
Whatever the common characteristic that defines the group, it must 
be one that the members cannot change, or should not be required 
to change because it is fundamental to their individual identities 
or consciences. 311 The Eighth and Ninth Circuits, on the other hand, 
have held that a particular social group implies a collection of people 
closely affiliated with each other, who are actuated by some common 
impulse or interest. 312 For these courts, the principle concern is a 
voluntary associational relationship among the purported members, 
which imparts some common characteristic that is fundamental to 
their identity as a member of that discrete social group.313 Finally, the 
Second Circuit has held that a particular social group is comprised of 
individuals who possess some fundamental characteristic in common 
which serves to distinguish them in the eyes of the persecutor, or in 
the eyes of the outside world in general. 314 The Second Circuit em-
306 See In re Acosta, 19 I&N Dec. 211, 233 (BlA Mar. 1, 1985). 
307Parish, supra note 282, at 944; Safaie v. I.N.S., 25 F.3d 636, 640 (8th Cir. 1994). 
308 Parish, supra note 282, at 944. 
309 See, e.g., Safaie, 25 F.3d at 640; Fatin v. I.N.S., 12 F.3d 1233, 1239 (3d Cir. 1993); Gomez v. 
I.N.S., 947 F.2d 660, 664 (2nd Cir. 1991); Sanchez-Trujillo v. I.N.S., 801 F.2d 1571,1576 (9th Cir. 
1986); Acosta, 19 I&N. Dec. at 233. 
310 Fatin, 12 F.3d at 1239; Acosta, 19 I&N. Dec. at 233. 
3Il Fatin, 12 F.3d at 1240; Acosta, 19 I&N. Dec. at 233. 
312 Sajaie, 25 F.3d at 640; Sanchez-Trujillo, 801 F.2d at 1576. 
313 Sajaie, 25 F.3d 636, 640; Sanchez-Trujillo, 801 F.2d at 1576. 
314 Gomez v. I.N.S., 947 F.2d 660, 664 (2d Cir. 1991). The Gomez court denied political asylum 
to a Salvadoran woman who argued that she was a member of a particular social group that 
consisted of women who had been beaten or raped by Salvadoran guerrilla forces. Id. at 663-64. 
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phasized that the distinguishable traits must be recognizable and dis-
crete.315 
4. Women as a Social Group 
The courts diverge on the issue of whether women, because of their 
innate characteristic, i.e. their sex, constitute a particular social 
group.316 The Third Circuit and the BIA recognize that sex, by itself, 
is an immutable, common characteristic which satisfies the definition 
of a particular social group.317 In Fatin, the Third Circuit stated that 
the alien satisfied the first element, identifYing with a particular social 
group, in her claim that she had a well-founded fear that she would 
be persecuted in Iran simply because she is a woman.31S 
The Eighth, Ninth, and Second Circuits, however, have found this 
category overbroad, holding that sex, by itself, is not sufficient to 
constitute a particular social group.319 The courts reasoned that to 
accept such a broad definition of a particular social group would open 
the floodgates, and all women living in countries such as Iran would 
be eligible for asylum, thus undermining congressional intent to limit 
asylum relief to only those facing unusual circumstances.32o In Safaie, 
the claimant asserted that Iranian women, by virtue of their innate 
characteristic (their sex) and the harsh restrictions placed upon them, 
constituted a particular social group.321 The court stated, "we believe 
this category is overbroad, because no fact finder could reasonably 
conclude that all Iranian women had a well-founded fear of persecu-
The court upheld the BIA's decision (that Gomez failed to demonstrate that the guerrillas would 
harm her based on her association with a particular social group) and denied political asylum 
because she did not identifY any characteristics other than youth and gender that would identifY 
her to a persecutor. Id. at 664. "[B]roadly-based characteristics such as youth and gender will not 
by itself endow individuals with membership in a particular social group," essentially requiring 
members of a social group to possess recognizable and discrete traits. Id. The court did, however, 
suggest that such a claim may be granted. Id. A woman who had been "repeatedly and systemati-
cally brutalized by particular attackers [could] assert a well-founded fear of persecution." Gomez, 
947 F.2d at 664. 
315Id. 
316 See id.; Safaie v. I.N.S., 25 F.3d 636, 640 (8th Cir. 1993); Fatin v. I.N.S., 12 F.3d 1233, 1240 
(3d Cir. 1993). 
317 See Fatin, 12 F.3d at 1240; In re Acosta, 19 I&N Dec. 211, 233 (BIA Mar. 1, 1985). 
318 See Fatin, 12 F.3d at 1240. 
319 See Safaie, 23 F.3d at 640; Gomez, 947 F.2d at 664; Sanchez-Trujillo v. I.N.S., 801 F.2d 1571, 
1574-77 (9th Cir. 1986). 
320 See Safaie, 25 F.3d at 640; Gomez, 947 F.2d at 664. 
321 Safaie, 25 F.3d at 640. 
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tion based solely on their gender. "322 Similarly, in Gomez, the court 
found that possession of broadly-based characteristics such as youth 
and gender will not by itself endow individuals with membership in a 
particular social group.323 
Finally, the courts seem to agree that a discrete sub-group of women 
who share a characteristic, so fundamental that they cannot change or 
should not be required to change, and which distinguishes them from 
all other women in their countries, can constitute a particular social 
group.324 In the Third Circuit's ruling in Fatin, the court recognized 
that the subgroup of Iranian women who "refuse to conform to the 
government's gender-specific laws and social norms" may constitute a 
particular social group.325 The court emphasized the limited scope of 
this subgroup and stressed that a woman's opposition which was so 
profound that she would choose to suffer severe consequences rather 
than conform, was indicative that this characteristic was so fundamen-
tal to her identity or conscience that she ought not be required to 
change.326 Similarly in Safaie, the court agreed with the Third Circuit 
that a group of women who refused to conform and whose opposition 
was so profound that they would choose to suffer the severe conse-
quences of noncompliance may satisfY the definition.327 Even if the 
claimant satisfies the first element by identifYing with a particular social 
group as defined, she must still establish her membership in this 
discrete subgroup of women, and subsequently prove that she has a 
well-founded fear of persecution on account of her membership in the 
group. 
C. The Dluloro Decision 
On March 23, 1994, Immigration Judge Kendall Warren granted 
Lydia Omowunmi Oluloro's application for suspension of deporta-
tion. 328 Judge Warren concluded that Ms. Oluloro had established a 
strong likelihood that her daughters would be subjected to FGM if they 
were returned to Nigeria.329 The possible subjection to FGM amounted 
322Id. 
323 Gomez, 947 F.2d at 664. 
324 Safaie, 25 F.3d at 640; Fatin v. I.N.S., 12 F.3d 1233, 1241 (3d Cir. 1993). 
325 See 12 F.3d at 1241 (emphasis in original). 
326 See id. 
327 See Safaie, 25 F.3d at 640. 
328 In re Lydia Omowunmi Oluloro, In Deportation Proceedings, Portland Oregon, No. A72 
147491 at 20 (Mar. 23, 1994) (oral decision). 
329Id. at 17. 
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to "extreme hardship" to Oluloro's American-citizen children, thereby 
meeting the statutory criteria.33o 
At the time of the proceedings, Oluloro was a thirty-two-year-old, 
unmarried female, native and citizen of Nigeria who had entered 
the United States in 1986 as a non-immigrant visitor. 331 Her ex-hus-
band, Emanuel Oluloro was a lawful permanent resident of the United 
States.332 The claimant and her husband had two daughters, born in 
the United States in 1987 and 1989.333 Their marriage was violent, and 
Oluloro testified that her former husband beat and raped her.334 
Oluloro testified that she had been circumcised at the age of four. 335 
All her sisters were circumcised, and witnessing the procedure being 
performed on other girls in Nigeria had been traumatic for her.336 She 
did not want the procedure performed on her daughters because "she 
did not like the practice, she felt it was dangerous, could have side 
effects, and made intercourse painful."337 
Oluloro further testified that if she were to return to Nigeria, her 
ex-husband's family would harm her.338 In addition, she would have to 
find employment and would be forced to leave her daughters with 
relatives. 33g If so, her daughters would almost certainly be circumcised 
because her family, particularly her sister, firmly believed in FGM.340 
In order to qualifY for a suspension of deportation, Oluloro had to 
demonstrate that she had been physically present in the United States 
for the seven years preceding the application, that she had been a 
person of good moral character during that period, and that her 
deportation would result in extreme hardship to her or her U.S.-citizen 
or lawful-permanent-resident spouse, parent, or child.341 Oluloro met 
the first two requirements.342 As for the issue of extreme hardship, the 
most important factor was that Oluloro's two daughters were U.S. 
330Id. 
331Id. at 1. 
332Id. at 6. 
333 In re Oiuioro, No. A72 147491 at 7. 
334Id. Charges were brought against her ex-husband, but they were iater dropped. Id. 
335Id. 
336Id. at 8. 
337Id. 
338 In re Oiuioro, No. A72 147491 at 10. 
339Id. 
340/d. 
341 Id. at 14. 
342Id. at 15-16. 
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citizens.343 The court noted that although the two girls could adapt if 
taken to Nigeria, they would have lower quality sanitation facilities, 
medical and educational institutions, and they would be separated 
from their father.344 
Importantly, Judge Warren noted that Oluloro established a strong 
likelihood that her daughters would be subjected to FGM if returned 
to Nigeria.345 The court held that the risk ofFGM amounted to extreme 
hardship to the American-citizen children, and that therefore the 
statutory criteria had been met.346 Judge Warren also noted that the 
court attempts to respect the traditions of other societies, but FGM "is 
cruel and serves no known medical purpose. "347 The court also stated 
that although the Nigerian government does not promote FGM, Nige-
rian State Department reports indicated that FGM is very common and 
is a deeply-ingrained cultural tradition.348 "Regardless of the origins 
and motives of [FGM,] ... the court finds that it is cruel, painful, and 
dangerous. "349 Also, because her husband is the leader of her tribe and 
"has shown himself to be a very dominating and forceful person," it is 
"plausible that he put much pressure on her. "350 Accordingly, the court 
concluded that Oluloro's application for suspension of deportation 
should be granted.35! 
IV. ANALYSIS 
A. Proposed United States Guidelines 
Given that in many cases the refugee claims of women are based on 
gender-related circumstances, the Women's Refugee Project of Cam-
bridge, Massachusetts, drafted the "Guidelines for Women's Asylum 
Claims" to be considered by the INS.352 Like their Canadian predeces-
sor, the proposed guidelines recognize that women asylum claimants 
may apply for protection based on grounds that are particular to their 
gender.353 The persecution may be a type of harm that is particular to 
343 In re Oluloro, No. A72 147491 at 16. 
344Id. 
345Id at 17. 
346Id. 
347Id. at 16. 
348 In re Oluloro, No. A72 147491 at 17. 
349Id. 
350Id. at 19-20. 
351 !d. at 20. 
352 See U.S. Guidelines, supra note 12. 
353Id. at 2. 
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the claimant's gender, such as FGM, or the persecution may be because 
of the applicant's gender.354 Even though the United States did not 
have regulations or guidelines dealing with gender-related persecution 
at the time of drafting, and there was little caselaw in this area, asylum 
applications based on gender were increasingly being submitted.355 By 
using the Women's Refugee Project's guidelines, or similar guidelines, 
women applicants claiming fear of persecution of FGM would be less 
likely to slip through the male-claimant dominated refugee system. 
Similar to the IRB Guidelines, the proposed United States Guide-
lines are divided into three sections. The first section analyzes the 
individual components of the INS's refugee definition, highlighting 
special gender-related considerations in the evaluation of persecu-
tion.356 The second section addresses evidentiary considerations that 
recognize that female asylum applicants face special difficulties of 
proof.357 The final section deals with procedural considerations, such 
as credibility issues and the ability to effectively communicate the 
trauma that the woman has faced. 358 
The first part of the proposed United States Guidelines asks if the 
particular form of treatment constitutes persecution.359 Women and 
girls often face physical harm or abuse which are specific to their 
gender, including rape, sexual abuse, and FGM.360 The Refugee Act 
does not define persecution, but it has been held to include suffering 
inflicted upon a person in order to punish that individual for possess-
ing a belief or characteristic the persecutor seeks to overcome,361 and 
"the infliction of suffering or harm upon those who differ in a manner 
regarded as offensive. "362 Forms of harm that amount to persecution 
include: serious physical harm; loss of freedom; other serious violations 
of basic human rights as defined by international human rights instru-
ments; discriminatory treatment; or a combination of numerous harms 
which when considered cumulatively creates a well-founded fear of 
persecution.363 
354 Id. (emphasis in original). 
355 Kelly, supra note 268, at 633-34 (citations omitted). 
356U.S. Guidelines, supra note 12, at 3-11. 
357 Id. at 3, 11-12. 
358 Id. at 3, 12-13. 
359 Id. at 5. 
360 Id. 
361 In re Acosta, 19 I&N Dec. 211 (BlA Mar. 1, 1985). 
362 Kovac v. I.N.S., 407 F.2d 102,107 (9th Cir. 1969). 
363U.S. Guidelines, supra note 12, at 4. 
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Because most cases in which the meaning of persecution has been 
considered have been those of men, United States courts have not ex-
plicitly recognized FGM, which is inherently female-related, as a form 
of persecution.364 The fact that FGM is widespread in many nations 
should not detract from the claim of an individual woman.365 Rather, 
the relevant issue for the courts is whether the woman applying for 
asylum was subjected to or reasonably fears being subjected to the 
violence with no recourse to state protection.366 Similarly, an asylum 
applicant does not have to establish that the persecution she fears 
exists nationwide if it would have been unreasonable for her to seek 
refuge in another part of the country.367 
The proposed United States Guidelines also analyze how a woman's 
gender can affect her claim on one of the statutory grounds of political 
opinion,368 race,369 religion,370 and nationality.371 If she cannot fulfill 
those categories, a woman who fears FGM may attempt to base her 
claim on membership in a particular social group.372 The "particular 
social group" category has a broader application than the other Con-
vention grounds.373 According to the UNHCR Handbook, this category 
normally comprises of persons of similar background, habits, or social 
statuS.374 
Second, in evaluating a gender-based claim of persecution, the ad-
judicator must recognize that women face special difficulties of 
proof.375 The applicant's own testimony may be the only evidence 
364 See id. at 5. 
365 See id. 
366 ld. 
3671d. at 6. 
368U.S. Guidelines, supra note 12, at 6. Political opinion should be understood to include an 
opinion regarding the treatment or status of women within her country, culture or social, religious 
or ethnic group. ld. 
3691d. The Guidelines note that there may be cases where a woman claims persecution or a 
fear of persecution because of her race and her gender. ld. 
37old. A woman may face harm for her religious beliefs or practices. If there is a state religion 
or a state-run religious hierarchy, a woman who chooses not to subscribe to or follow the precepts 
of that religion may be subject to persecution for religious reasons. U.S. Guidelines, supra note 
12, at 6-7. Moreover, if she refuses to fill her assigned roles and consequently fears punishment, 
she may claim persecution based on religious grounds. ld. at 7. 
371 ld. Such a case may arise if the woman loses her citizenship because she marries a foreign 
national. ld. 
372 See id. 
373 See REFUGEE HANDBOOK, supra note 157 para. 77, at 19. 
374 See id. 
375 U.S. Guidelines, supra note 12, at 11. 
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available. 376 There is no requirement of external corroboration, al-
though where it is available, the claimant should present documentary 
evidence of particular incidents.377 
Lastly, the proposed United States Guidelines recommend proce-
dural considerations, similar to the Canadian IRB Guidelines.378 The 
woman may be embarrassed to talk about her fear and the mutilations 
that go on in her family.379 She may be reluctant to disclose experiences 
of her trauma.380 Female asylum applicants who have suffered violence, 
such as FGM, may exhibit a pattern of symptoms referred to as Post 
Trauma Stress Disorder or Rape Trauma Syndrome that makes it dif-
ficult for them to testiry.381 Consequently, adjudicators may incorrectly 
find such women not to be credible when they are simply trauma-
tized.382 Undoubtedly, Farah and Oluloro's candor when talking about 
their FGM experiences helped to convince their adjudicators of the 
horrible persecution that their children would face. By following the 
guidelines, the courts and agencies will be better able to evaluate and 
interpret the real fear the claimants possess. 
B. A Step in the Right Direction 
United States asylum law followed Canada's lead and took a step in 
the right direction by recognizing the special needs of female asylum 
seekers from gender-based persecution. The INS accordingly adopted 
in large part the Women's Refugee Project's proposed guidelines. 
United States caselaw demonstrated that women's needs were over-
looked: those who rape and beat were ascribed personal motivations, 
and cases similar to FGM were considered to be societal norms and 
traditions. Moreover, the courts were divided on the issue. While the 
BIA had defined membership in a social group, not all courts had 
followed that definition. Absent a clear mandate by Congress or the 
Supreme Court, lower courts were unlikely to adopt a uniform reading 
of the political opinion or social group category broad enough to 
include women under those delineated classifications.383 By recogniz-
376 [d. 
377 [d. 
378 [d. at 2. 
379 [d. at 12. 
380 See U.S. Guidelines, supra note 12, at 12. 
381 See id. 
382 [d. 
383Love, supra note 277, at 152. 
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ing gender-related persecution, Congress ensures that immigration 
judges and officials grant the protection of asylum to those women who 
face FGM in their home countries, without having to manipulate their 
circumstances in an attempt to fit that harm into an existing cate-
gory.384 By issuing the guidelines, the United States recognizes that 
women may experience discrimination unique to their gender, and 
that in some cases such discrimination can meet the standards for 
refugee statuS.385 
V. CONCLUSION 
Given that the United Nations definition of refugee, which was 
adopted by the United States, lacks gender-related persecution as a 
grounds for determining refugee status, claims of many women are 
overlooked. A female claimant, like a male claimant, must demonstrate 
that she faces persecution, and that she faces that persecution because 
of her race, religion, nationality, political opinion, or membership in 
a particular social group. Meeting these requirements, however, may 
prove difficult or impossible for females. This is because her persecu-
tion may be because of her gender, or she may suffer a type of perse-
cution particular to her gender. The international community has 
begun to recognize the plight of the female refugee claimant. Canada 
for example, adopted Refugee Guidelines to enable immigration pan-
els to specially consider the circumstances relating to the female claim-
ant. The Canadian Guidelines have allowed the CRDD to hold that 
FGM is a form of persecution and that women who face such mutila-
tion are members of a particular social group. Moreover, interest 
groups like the Women's Refugee Project proposed guidelines that 
were largely adopted by the INS that will help United States immigra-
tion judges and officials evaluate persecution that is based on the 
applicant's gender. By using such guidelines, as did the IRB in the 
Farah case, a United States female claimant can more easily demon-
strate that FGM is a form of persecution and that she is a member of 
a social group. 
FGM is clearly gender-related persecution. A female is forced, by 
family and tradition, to have an intimate part of her body cut away. 
There is no medical, religious, sexual, or aesthetic reason for FGM. 
Instead, it is to subordinate and control the woman, and to deprive 
384 See id. at 152-53. 
385Gains, INS Eases Asylum Guidelines for Women, supra note 11, at 13. 
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her of her sexuality and womanhood. The female characteristic is 
immutable and could easily fall under the Acosta definition. While the 
Oluloro decision was a step in the right direction, it was only a stay of 
deportation, and did not go as far as the Farah decision in determining 
that it was gender-related persecution. By following guidelines like the 
Canadian IRB Guidelines, or the newly adopted United States Guide-
lines, a United States immigration adjudicator can more easily recog-
nize that FGM is gender-related persecution. A woman should not be 
forced to have her genitals sliced off, nor should she be forced by the 
United States to return to her country of origin to endure FGM. By 
following the newly issued gender-related guidelines, a woman at risk 
of FGM has a better chance of making a successful claim based on the 
Convention refugee definition. The adoption of such guidelines was 
definitely a step in the right direction. 
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